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1 SOAH DOCKET NO. 582-22-0585 1 (Wtness sworn)
2 TCEQ DOCKET NO. 2021-1001- M\D 2 JUDGE SHENOY: Thank you.
3 3 Go ahead, M. Hill.
APPLI CATI ON OF ) BEFORE THE STATE OFFI CE
4 CITY OF GRANBURY, FOR ) 4 MR HLL: Thank you, Judge.
TPDES PERM T NO. ) OF
5 W0015821001 ) 5 PRESENTATI ON ON BEHALF OF APPLI CANT ( CONTI NUED)
) ADM NI STRATI VE HEARI NGS
6 6 RAY PERRYMAN, PH.D.,
7 7 having been first duly sworn, testified as follows:
8 8 DI RECT EXAM NATI ON
9 HEARI NG ON THE MERI TS 9 BY MR HILL:
10 Wednesday, March 9, 2022 10 Q Good norning, Dr. Perrynman.
11 (Vi a Zoom Vi deoconf er ence) 11 A Good nor ni ng.
12 12 Q You have prepared prefiled testinmony in this
13 13 case that has been | abel ed COG Exhibit 800, and it has
14 BE | T REMEMBERED THAT at 9:00 a.m, on 14 along with it exhibits -- COG Exhi bit 801, 802, 803,
15 Wednesday, the 9th day of March 2022, the above-entitled |15 804, and 805. Are you faniliar with those docunents?
16 matter cane on for hearing at the State Office of 16 A Yes, sir, | am
17 Adninistrative Hearings, WlliamP. Cenents, Jr. 17 Q Ckay. Do you recognize COG Exhibit 800 as your
18 Building, 300 Vst 15th Street, Austin, Texas, before 18 prefiled testimony that you prepared for this case?
19 PRATIBHA J. SHENOY and SARAH STARNES, Administrative Law |19 A Yes, sir, | do.
20 Judges, and the fol | owi ng proceedi ngs were reported 20 Q  Gkay. Do you adopt COG Exhibit 800 as your
21 renotely by Lorrie A Schnoor, Certified Shorthand 21 testinony as though you were giving it live, on the
22 Reporter, Registered Diplomate Reporter, and Certified 22 stand, in front of the judge under oath today?
23 Real time Reporter. 23 A Yes, sir, | do.
24 24 Q Ckay.
25 Vol une 3 Pages 430 - 500 25 MR HILL: Judge, the City offers COG
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1 PROCEEDI NGS 1 Exhibit 800, along with COG Exhibits 801, 802, 803, 804,
2 VEDNESDAY, MARCH 9, 2022 2 and 805 for admission into the record.
3 (9:00 a.m) 3 (Exhibit COG Nos. 800 through 805 offered)
4 JUDGE SHENOY: Let's go on the record. W 4 JUDGE SHENOY: (Ckay. And there were no
5 are continuing our hearing in SOAH Docket 5 prefiled objections to those exhibits or the prefiled
6 No. 582-22-0585. |It's TCEQ Docket No. 2021-1001- MAD. 6 testinony. Are there any objections that anyone w shes
7 It's the Application of the City of Ganbury for Texas 7 to register for the record now?
8 Pol lutant Di scharge Elimnation System Permt 8 (No response)
9 No. WQ0015821001. 9 JUDGE SHENOY: Hearing none, the Gty of
10 Today is March 9, 2022, and ny nane is 10 Granbury's Exhibits 800 through 805 are admitted.
11 Pratibha Shenoy, Adnministrative Law Judge, and I'm 11 (Exhibit COG Nos. 800 through 805
12 co-presiding with Judge Starnes, Sarah Starnes. ']l 12 admi tted)
13 note for the record that all of the counsel who have 13 MR H LL: Judge, | pass the witness.
14 been present on the first day and yesterday of our 14 JUDGE SHENOY: Ckay. So for the Executive
15 hearing are present again today instead of taking 15 Director?
16 appearances. 16 MR TATU. Yes.
17 And | believe where we left off is 17 CROSS- EXAM NATI ON
18 Applicant's witness, Dr. Perryman. 18 BY MR TATU:
19 MR HILL: | believe Dr. Perryman is 19 Q Good norning, Dr. Perrynan.
20 online. 20 A Good nor ni ng.
21 JUDGE SHENOY: All right. 21 Q I just have a few questions for you regarding
22 THE WTNESS: | am i ndeed. 22 your prefiled testinony.
23 JUDGE SHENOY: Ckay, great. 23 A Yes, sir.
24 Dr. Perryman, if you could raise your 24 Q On the third page of your prefiled testinony,
25 right hand. 25 you have sone sunmaries. And you stated that based on
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1 your analysis, you have an estimate of 45.3 mllion in 1 there woul d never be another wastewater treatment plant.
2 annual real gross product and 597 jobs in the city of 2 What |'massuning is that the needs that are there right
3 Granbury by 2040 |osses. |s that accurate? 3 now woul d be substantially delayed in being net or

4 A Yes, sir, it is. 4 possibly not be nmet, but either one is sufficient.

5 Q And that's also reflected in your Exhibit 804. 5 Q (BY MR TATU) Thank you for that

6 You have a series of charts there with 6 clarification.

7 projected | osses. Does that sound right? 7 But in -- in Exhibit 804, you al so have

8 A That's correct. Yes, sir. 8 projections for as soon as 2025. |s that correct?

9 Q Okay. So the figures that | just raised were 9 A That's correct, yes.

10 for 2040, and does that assunme no additional wastewater 10 Q And coul d you just summarize those for nme?

11 capacity for the city fromthis point forward? 11 A Sure I'll have to rely on my notes here, rely
12 A Well, what it assunes is -- not necessarily, | 12 on ny exhibit, but | certainly can. | think | put a

13 guess, is the short answer. 13 small chart in the actual testinony. Let ne see.

14 What it assunes is that the growth that's 14 Q There is.

15 bei ng accommodated by -- that you need a permit for now 15 A If not -- okay. Let ne find it, then. GCkay.
16 is not able to because the City's not able to do those 16 | apol ogize for the -- there's a |lot of pages here.

17 things to support the growth in the city and the county. 17 Finally. If we could go to -- if we could go to Page 35
18 If you had a situation where a pernit was -- you know, 18 of ny testinobny, there are some charts there that

19 where it was del ayed for years and years and years, you 19 summarize that.

20 could very well |lose that opportunity for growth even if 20 And basically, for 2025 for the city, our
21 you did get a -- another pernit in place at some point. 21 estimate is that there would be an annual |oss by 2025
22 So it's not -- it's not assuming there 22 of about $13 billion or in -- or in annual -- or

23 woul d never be any wastewater treatnent; it's assum ng 23 $13 million, ny apologies -- in annual gross product,

24 that the needs that are there right now, they're 24 and al so about 179 jobs is our estimte.

25 inhibiting growth and soci oecononi c devel opment ri ght 25 Q Thank you. Just one nore question. |In your --

435 437

1 now -- (audio distortion). 1 A Sure.

2 MR TATU: Sorry. |s he cutting off? 2 Q -- assessnment -- in your assessnent of the

3 That's not ne, right? 3 econom ¢ and social needs for the ability to -- of the
4 JUDGE SHENOY: No. No. 4 City to discharge under the draft permt, what

5 THE WTNESS: Did | freeze up or... 5 information did you find to be the npbst inportant in

6 JUDGE SHENOY: You did, Dr. Perrynan. 6 your anal ysis?

7 THE WTNESS: | apol ogi ze. 7 A Well, that's a difficult question because,

8 JUDGE SHENOY: Ckay. 8 basically, we |looked at a |ot of information. And

9 THE WTNESS: Am | back? 9 basically | ooking at the popul ation growth, the nature
10 JUDGE SHENOY: You're back. | think you 10 of the community that it is, basically the comunity

11 cut out on sone -- you were saying right now, and then 11 that supports the econom ¢ growth of the surrounding

12 you cut out. So maybe we could back up a little bit in 12 area with retail operations and services and all the

13 your testinony. 13 things it takes, financial services, all the things it
14 THE W TNESS: Sure. 14 takes to sort of keep a | ess densely popul ated area

15 A Yeah, what |'mtrying to say is -- and |'l] 15 going, Ganbury was kind of the center of that for a

16 probably repeat some that you heard, and | apol ogize, 16 |l arge area.

17 Your Honor -- what |'msaying is that -- that, you know, 17 | was very surprised, frankly, or at |east
18 econonies are dynam c. Things happen in econom es on an 18 sonewhat surprised. After 40 years, | don't get very
19 ongoing basis. And if we significantly disrupt that 19 surprised often, but | was sonewhat surprised when |
20 pattern, then you could |ose that growth pernanently 20 | ooked at how rapidly the area had been growi ng rel ative
21 even if a few years later, you nanage to have anot her 21 to Dallas/Fort Worth. And the reason | say that is,
22 wastewater treatnent facility or whatever the case nay 22 your popul ation growth was 28 percent in the last ten
23 be. You interrupted the opportunity for that growth to 23 years in that area, 18 percent in Dallas/Fort Wrth.
24 happen. And that's how econonies evol ve and work. 24 And the reason | say that is, | go all over the country
25 And so it's not the case that |'m assum ng 25 all the tine. And sane thing with housing, simlar
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1 nunbers. | go all over the country all the time talking 1 bal ance, on any given day, you're going to see a |ot
2 about how Dallas is one of the npbst dynam c areas, 2 nore people working at hone post-pandenmic than you did
3 Dallas/Fort Worth, in the country, in the growth. And 3 pre-pandenic.
4 when | saw how much nore rapidly Granbury was grow ng, | 4 And | think there's two factors. | think
5 had a little bit of deja vu, because | was in MK nney 5 the pandenic showed people it was possible and
6 back in the late '80s and observed that pattern. And | 6 functional, and although I concur with you saying it
7 was in Frisco in the '90s and observed that pattern and 7 sonetinmes has its headaches. But beyond that, that the
8 saw what happened after that as things continued. So | 8 enpl oyers are recognizing if we want to keep skilled
9 was struck by that. 9 workers, we have to give themthe flexibility to live in
10 But the core thing to ne was the fact that 10 pl aces they would like to live.
11 in reviewi ng everything, there's -- you can't grow 11 Q Thank you.
12 without capacity, and the infrastructure you need to 12 MR TATU: | have no further questions.
13 grow this area is growi ng right now and grow ng very 13 Pass the witness.
14 rapidly, and if that path were substantially 14 THE WTNESS: Thank you, sir.
15 interrupted, that you could really have sone |ong-term 15 JUDGE SHENOY: Thank you.
16 harnful econonic and social effects on the area. 16 For OPIC?
17 Q Thank you. 17 MR ARTHUR No questions, Your Honor. |
18 It's interesting, before we came on the 18 pass the witness. Thank you.
19 record, we were tal king about this process of doing 19 JUDGE SHENOY: Thanks.
20 these hearings virtually and the effect the pandem c has 20 THE WTNESS: Thank you, sir.
21 had on the workforce. |In your testinony, you discuss 21 JUDGE SHENOY: And who will go first for
22 the fact that the pandemic has kind of led to this nore 22 Protestants?
23 people working renptely and the inpact that has on 23 MR BOOTH: | will, Your Honor.
24 smaller cities like Ganbury. 24 JUDGE SHENOY: Ckay. Go ahead, M. Booth.
25 A Sure. 25
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1 Q Do you expect that to continue even if the 1 CROSS- EXAM NATI ON
2 pandem ¢ subsi des? 2 BY MR BOOTH:
3 A Ch, | think it will in the sense that the 3 Q Dr. Perryman, ny name is Mke Booth, and | had
4 pandenic certainly ratcheted it up, the nunber of people 4 the pleasure of cross-exanining you many years ago for
5 who are flexible in where they work and where they live 5 the Little Cypress case.
6 and that sort of thing and nade it nore attractive. And 6 A Boy, that is a while back.
7 even in a lot of the docunentation, | have sone in the 7 Q That is a long tinme ago.
8 report about that. 8 A That is a while back.
9 What -- underlying all of that is, we have 9 Q Unfortunately, they never could finance that
10 a long-term workforce shortage in this country that has 10 | ake.
11 to do basic denpgraphics. W just don't have as nany 11 A That's right.
12 people coming along relative to the needs that we have. 12 Can | ask you a few questions about how you --
13 And everyone tal ks about the 10 million unfilled jobs 13 when you were hired by the Gty of G anbury?
14 during the pandemic. Eight million of those existed 14 A Sure. |'mnot sure | recall the exact date.
15 before the pandemi c ever started, and they'll still be 15 Q It doesn't have to be exact.
16 here long after the pandemc is over. 16 A But it woul d have been sonetine in |ate January
17 And so what that neans is, it neans 17 or early February. | honestly don't renmenber, sonewhere
18 enpl oyers who want good, skilled workers are going to be 18 in that time frame of this year.
19 nore flexible. |If the workers want to |live renotely and 19 Q O this year. Ckay.
20 work remotely, they're going to allowthat. | know I've 20 A Yes.
21 certainly allowed a couple of ny smart folks to do that, 21 Q Have you done work for the Gty of Ganbury
22 and that's becoming a nore acceptable way of working. 22 before?
23 And, yes, sone people will cone back to the office. 23 A You know, |'ve done work in Granbury. |
24 There's no question about that. Sonme people work a few 24 honestly don't renenber if nmy client was the City or

N
ol

days in the office and few days at hone. But in

N
ol

sorreone el se.
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1 Q Ckay. 1 1" mthinking about, that's what that docunent was.
2 A | worked -- |'ve done some econom c devel oprent 2 Q Ckay. Have you |ooked at the -- Title 30 of
3 work over there, and | also did work nany, nany years 3 the Texas Administrative Code? That's the section that
4 ago back around Little Cypress time, | think, or maybe 4 gives the rules for the TCEQ
5 around that time, when there was di scussion of tearing 5 A You know, | believe that | have. [|'m not
6 down one bridge before they built the new bridge, and 6 100 percent certain. |'ve read a |lot of things that
7 that could have caused sone economic disruptions there, 7 looked like that type of thing, I'll put it that way.
8 because, as you know, Granbury has a significant tourism 8 To a nonl awyer, they all kind of |ook alike. M
9 econony. And we were able to work with the highway 9 apol ogi es for that.
10 departnent and get that worked out. But | honestly 10 Q To a lawyer they sonetinmes |ook a lot alike,
11 don't renenber if it was the City or sonmeone el se who 11 too.
12 was ny actual client. 12 A That's probably true.
13 Q Okay. | want to kind of put sone boundaries or 13 Q Have you | ooked at the specifically 307.5, the
14 under st andi ng about what you're testifying for, and so | 14 TCEQ s antidegradation rul es?
15 want to clarify that you're not an engineer or a 15 A You know, if we want to look at it and tal k
16 bi ol ogi st ? 16 about that, 1'd rather you put it up there.
17 A That is 100 percent true. 17 Q Ckay.
18 Q When you' re saying you're not opining about 18 A I'"'msure | have seen --
19 issues of water quality, does that nean you don't 19 (Si mul t aneous di scussi on)
20 consider yourself a water quality expert? 20 A -- but let's do that, because |I'mnot going to
21 A | amnot an expert in any of those -- of those 21 recall it off the top of ny head.
22 types of issues. |'mfocusing strictly on the econonic 22 Q (BY MR BOOTH) That's fair. Let nme do that.
23 and social devel opnent aspects. 23 I'mstill learning howto do this. | keep |ooking and
24 Q Ckay. Al right. | think Exhibit 801 -- can 24 finding all these things that show that | have open that
25 you turn to that, please? 25 1 didn't think | had open.
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1 Yes, sir. 1 A | share that difficulty with you.
2 Q I"mjust trying to figure out what you may 2 Q Ckay. Here's the specific section | was
3 have -- exhibits or docunents you may have revi ewed, and 3 tal ki ng about.
4 | had a couple of questions. 4 A Yes, sir.
5 A Yes, sir. 5 Q And |"'mjust trying to figure out how much of
6 Q Down here you have a Eval uating | nportant 6 the environnental |aws that you | ooked at to formthe
7 Econom ¢ Soci al Devel opnent: Public Sector, 7 basis of your opinions.
8 antidegradation. Wat was that? 8 A Well, | nean, | can give you a short answer,
9 A Could you tell me where we are? 9 then we can drill down if you would like. | can tell
10 Q Ckay. It's about one, two -- well, it's 10 you that | |ooked at themand read them | can tell you
11 down -- after you get talking -- listing tabs and 11 that |I'mnot an attorney, and | was focused on the
12 nunbers of exhibits, it says, Antidegradation. 12 econonic and soci al devel opnent inpairnment issues. And
13 A In the Exhibit 801, which page is it on? 13 so it was not sonething that | would have spent a great
14 Q The first page, sir. 14 deal of tine.
15 A First page, okay. 15 In terms of anything that mght specify
16 Q I"msorry. 16 specific levels of discharge or anything |like that woul d
17 A Yes, | see it. | seeit. Yes, sir. 17 not have been sonmething | woul d have spent an anopunt --
18 Q Do you know what that document was? 18 Q Ckay.
19 A Yes, | believe so. As | recall, it is a 19 A -- an anount of time with.
20 docunent actually in spreadsheet formthat the 20 Q So you don't believe you have any expertise in
21 Environmental Protection Agency naekes use of when it is 21 locating the best site for a wastewater treatnent plant?
22 determining what is a significant social or economc 22 A Vell, I"'mcertainly -- certainly not froma
23 devel opnent inpairnent, and it sort of gave a standard 23 technical standpoint. | have hel ped | ocate
24 for that. | mean, | think there's a conmpn-sense 24 infrastructure before based on the economc effects that
25 standard as well, but it all -- but if it's the docunent 25 might occur and that type of thing.
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1 Q Ckay. 1 that M. Allnmon was asking about.
2 A But certainly -- but certainly anything 2 JUDGE SHENOY: Ckay.
3 approaching looking at it fromthe standpoint of the 3 MR BOOTH: Did y'all hear that part?
4 water quality issues or -- 4 Then | was sw tching back to another exhibit that we
5 Q Ckay. 5 were going to talk about, and that's when it zoomed out
6 A -- or that type of thing, | would not be a 6 on ne.
7 person you'd want to talk to about that. 7 JUDGE SHENOY: Ckay. | think M. Allnon
8 Q Ckay. Al right. Have you reviewed this 8 had asked -- and, M. Allnon, jump in if thisis
9 docunent here? And it's okay whether you haven't. |'m 9 wong -- but you hadn't actually identified what was on
10 just trying to -- 10 the screen --
11 A I understand perfectly. 11 MR BOOTH  Ch.
12 Q This -- 12 JUDGE SHENOY: -- for the record, so it's
13 A Again, | would say | glanced at it. | would 13 just a matter of clarifying.
14 not say that | read it in great detail. 14 MR BOOTH: Ch. So | cut -- okay. OCkay.
15 Q Ckay. That's fair enough. 15 | cut off alittle bit sooner than I thought, then. 1'm
16 THE REPORTER: Can | also just please ask 16 sorry. No wonder.
17 y'all to try not to talk over each other, because when 17 MR ALLMON:  Yeah, | believe that the next
18 you tal k over each other, it cuts out. 18 step was to identify Exhibit ED-3 as what was being
19 MR BOOTH.  |'msorry. 19 Il ooked at.
20 THE REPORTER: That's okay. Thank you. 20 MR BOOTH. Well, | did to ny cats here,
21 THE WTNESS: M apol ogi es, too. 21 but | didn't to y'all, and I'll do that. |'msorry.
22 MR BOOTH: That's -- | think we're both 22 This was the docunent. |It's Procedures to
23 getting bad at that, but... 23 I nplenent the Texas Surface Water Quality Standards.
24 MR ALLMON:  Not to interrupt M. Booth's 24 And it is RG194. That's January 2012.
25 cross-exam nation, but he just referred to "this 25 JUDGE SHENOY: And, M. Booth, just to go
447 449
1 document" wi thout identifying what we were | ooking at on 1 back, you had asked Dr. Perryman whether he had revi ened
2 the screen. Perhaps the record will be -- 2 this. Was that the question?
3 MR BOOTH. Ch, I'll be happy to do that. 3 MR BOOTH: Yes. | asked hi mwhether he
4 Thank you. 4 had reviewed it, and he said generally.
5 (Pause) 5 Q (BY MR BOOTH) O, Dr. Perryman, you can
6 JUDGE SHENOY: Did M. Booth drop of f? 6 answer what you said.
7 THE WTNESS: |'mnot sure. Wile he's 7 A Yes, that's accurate enough. Yes, sir. | did
8 not talking, | will offer -- offer up ny apology as well 8 not spend a huge anpbunt of tine on it, but | did | ook
9 for us talking over each other, because | know |'m bad 9 through it.
10 about that. 10 Q Ckay. Al right. 1'mgoing to stop share and
11 JUDGE SHENOY: Well, that happens and we 11 keep ny fingers crossed. | don't -- | don't know -- |
12 under st and. 12 don't realize what | hit to...
13 Looks |ike M. Booth m ght have 13 Dr. Perryman, let's talk about 801 just
14 di sconnected hinself while he was trying to do the 14 for a second.
15 screen share, so let's go off the record for a nonment 15 A Sure.
16 and see if he rejoins us. 16 Q And | noticed that on your list of docunents
17 (Recess: 9:21 a.m to 9:24 a.m) 17 reviewed, you didn't |ook at the TCEQ s prefiled
18 JUDGE SHENOY: Let's go back on the 18 testinmony. Was there a particular reason, or you
19 record. W were off the record briefly for technical 19 thought -- well, or maybe I'mjust not seeing it there.
20 difficulties and will continue. 20 A I"'mnot certain. | looked at it, | think,
21 M. Booth, you were going to screen share 21 prior to ny testinony. | don't know that | |ooked at it
22 again the | ast docurment that you had pulled up to talk 22 prior to -- | nean prior to today. | don't know that |
23 to Dr. Perryman about and just to identify it, whether 23 actually | ooked at it prior to the prefiled. | just
24 or not you have nore questions about it. 24 don't remenber if | did or not.
25 MR BOOTH. | think | tal ked about the one 25 Q Ckay. Okay. That's good enough.
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1 Let's get back to tal k about your 1 social harms in there, it would actually nean that the
2 testinony, then. 2 inpacts | ran were actually on the low side, but that's
3 A Yes, sir. 3 the -- that's basically -- it was a forward-| ooking
4 Q So I'mgoing to try to sunmarize what you're 4 anal ysi s.
5 saying, and | want you to correct me if I'mwong or say 5 Q Now, did you help the -- | guess you didn't
6 it better, which |I'msure you can. 6 help the Gty in any alternative anal ysis of different
7 But your -- the point of your testinony, | 7 plant sites and so forth since you just got hired in
8 believe, is to just point out the inpacts economcally 8 January?
9 to the area, the city and county were the particul ar 9 A well, | -- no, sir, | did not. Obviously, in
10 ones you were |ooking at, of not having wastewater 10 the course of doing this, | have attended several
11 treatnment capacity over the periods of tine that you 11 neetings and, of course, listened to a lot of the
12 were looking at. |s that essentially it, or would -- 12 testinony here, and |'ve heard a | ot of discussion
13 please tell me what you're trying to do here. 13 around why this was the site. M analysis certainly
14 A Well, sure. | think that's maybe a 70, 000-f oot 14 showed ne that the east side of the area is where the
15 summary, but | need to come down just a little bit if | 15 devel opnent is occurring and where the greatest need is.
16 can. 16 But, no, | was not an adviser to the City on where to
17 Q Pl ease. 17 locate the plant or anything of that nature.
18 A And it's simlar to what | said to M. Tatu 18 Q Uh-huh. Did -- it looked like the testinobny on
19 earlier. You know, it's not that you don't have 19 rejected alternatives had to do -- other than the ones
20 capacity that entire period of time. It's that if you 20 that are different parts of the city, but basically
21 don't have capacity that allows the devel opnent to 21 let's just say all of them that they were rejected
22 occur, the infrastructure to occur and that type of 22 because of cost?
23 thing in a tinmely manner, then you start to nove the 23 A Well, again, looking at cost |I'msure was one
24 econony off the path that it's on and likely to stay on, 24 factor. Again, | was not involved in that evaluation
25 and you begin to have these types of econonic inpacts. 25 process.

451 453
1 Q Okay. Wy did you start in your damage 1 Q Ckay.
2 estimates or lost income estimtes in 2025? 2 A | have -- you know, |'ve |istened to Ms. Dunn's
3 A Ch, | can't say that | gave that a huge anount 3 testinony and others on this. |'ve been in sonme
4 of thought in terms of which year to -- | did it in 4 nmeetings in anticipation of this hearing with those
5 five-year increnents. W normally, when we do this type 5 folks attended. So |'ve heard sone of that discussion,
6 of thing, like to | ook out roughly around 20 years or 6 but | would not be the person to speak to that.
7 so, like in this case to 2040. And | chose to do sone 7 Q Ckay. Now, you're not testifying that the TCEQ
8 increnental ones along the way because the econony gets 8 can't deny this permt, right, based upon environnental
9 on a path and tends to nove on that path. And so it was 9 factors?
10 not a case of saying anything special. | could have 10 A Vell, I'm-- I'm-- wouldn't begin to tell the
11 just as easily picked 2026 through 2041 as an exanpl e 11 TCEQ anything. |'mnot an attorney or an expert in that
12 and done five-year increnments. 12 regard. What | -- what | amsaying with great
13 Q Okay. |'msorry. M question is, then: Wy 13 confidence is that if this capacity is not built in a
14 didn't you start in 2020 or 2019? 14 tinely nmanner, you are going to see significant economc
15 A Well, again, I"'mtrying to look at the -- at if 15 and social inpairment, which | understand is one of the
16 this permit is not issued, and they're not able to have 16 criteria that TCEQ uses in the process. But, obviously,
17 the wastewater capacity that they need in a tinely 17 I"'mnot telling TCEQ what decisions to make. That's
18 manner, then what will happen in terns of the future 18 well beyond ny purview.
19 devel opnent of the area? So I'm-- it's nore like I'm 19 Q And are you -- well, let me -- let ne -- you
20 | ooking forward as opposed to | ooking back in that 20 mentioned M. Frossard several tinmes as a basis for sonme
21 regard. 21 of your testinony, so let's |look at what he said so we
22 Sone of the historical data that you 22 can put it all in perspective.
23 mentioned is -- you know, it's sonething we |ooked at 23 A Yes, sir.
24 and dealt with and produced in this -- in this analysis. 24 Q Now, this is the page out of his prefiled
25 And to the extent there's already been economic and 25 testinmony. |It's Page 16, and the highlighted parts in
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1 yellow are what | believe you're using to base your 1 econonic devel opment. And that's fine.
2 opinion that M. Frossard was w ong. 2 A Vell, all | was trying to say, M. Booth, I'm
3 A Yes, sir. Yeah, that's precisely the place. 3 not an expert on the water quality issues, on what types
4 Yes, sir. 4 of reviews are conducted or that sort of thing. | am
5 Q Okay. Do you know what a Tier 2 reviewis? 5 aware that sonme level -- | think the phrase | saw was de
6 A Again, |'ve read -- skimmed sone of the issues 6 minims level -- of degradation is allowed in cases
7 about it. | have not looked at it in great detail. M 7 where you have significant inpairment of econom c and
8 only corment was related to the fact that when | read 8 social devel opnent.
9 the permt froman econonmic devel opnent perspective, | 9 | was focused on what constitutes a
10 definitely see the City making that case, and he's 10 significant inpairment of econom c and social
11 indicated that they didn't. And that was -- that was 11 devel opnent, and that's where EPA gave a standard that
12 the sumtotal of it. | wasn't talking about any of the 12 they use in sone context. And, again, | think that this
13 ot her aspects of the technical aspects of things. 13 was, No. 1, multiples of that; and, No. 2, | think
14 Q So you don't know what a Tier 2 reviewis, 14 there's a common-sense standard as wel | .
15 then, what makes it up? 15 Q Well, not to criticize your economic opinion,
16 A Again, |'ve read that. Could | cite it back to 16 but that's not exactly what the EPA | ooks at. And, you
17 you at this point? Absolutely not. 17 know, sonetinmes common sense doesn't matter; but | want
18 Q Ckay. Do you know what necessary means in the 18 to make it clear that you were just testifying that from
19 context of the TCEQ rul es necessary for inportant 19 an econonist, you believe that the city needs
20 econonic or social devel opnent? How do you interpret 20 wastewater, and it's inmportant to econonic or social
21 that? 21 devel opment. | said the city needs wastewater. |'mnot
22 A Vell, | nmean, ny interpretation of it was 22 trying to trick you.
23 that -- that -- would there be significant inpairnent if 23 A No. No. No. | understand that.
24 you were not able to nove forward with this -- with the 24 Q Not necessarily this permt.
25 Executive Director's draft permit, was ny 25 A Vell, no, and the only thing | would say about
455 457
1 interpretation. 1 that is, they need it in a very tinmely manner because
2 Q Ckay. 2 all this is happening right now. There's devel opnent
3 A Woul d there be significant econonmc and soci al 3 that's not happening. There's literally areas planted
4 disruptions. And | nmade an attenpt to quantify some of 4 that can't be built. There's all sorts of issues
5 those under sonme recent scenarios, and they were 5 happening right now. And so --
6 certainly significant by any definition | would -- | 6 Q Ckay. Now --
7 could think of. But then also |ooking at the EPA 7 A -- this needs -- pardon ne. | just --
8 definition for water quality-type projects, it -- they 8 Q Co ahead. |'msorry.
9 were well above those thresholds as well. 9 A -- won't take me a second. |'msaying they
10 Q What do you nean by that, |ooking at EPA and 10 need wastewater treatnent capacity in a tinely manner.
11 water quality? 11 | amaware, from past work and other things dealing with
12 A Vel |, the docunents you asked me about, | think 12 these things, if they had to start over and try to do
13 the first docunent you asked ne about, the degradation 13 sonething el se, you could potentially have a delay of
14 docunent, basically defined anything greater than a 14 years or sonething like that, and that woul d not be
15 1 percent inpairnment as being significant, and these 15 appropri ate.
16 were showi ng 4 percent. 16 So | am-- I'mtalking about this permt
17 Q Ckay. Now, Dr. Perryman, you just said you're 17 for econom ¢ and soci al devel opment purposes, but |'m
18 not a water quality expert. 18 tal king about it not in the context of any technical
19 A Oh, absolutely, yes, sir. 19 aspects of it as much as | amin the context of the need
20 Q Ckay. 20 for this to happen in a tinmely nmanner.
21 A | was speaking of social and econonic 21 Q Good. Now, you're not saying that this is the
22 devel opnent inpairnent, because that's what | was 22 TCEQ s fault that the Gty has itself in this situation,
23 focused on. 23 are you? And the situation being that they need a
24 Q Okay. |'mtalking about water quality inpacts. 24 pernmit real bad. They're at capacity. So --
25 So you're talking about, |ike you said, social and 25 A Ri ght.
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1 Q -- you're not saying that's the TCEQ s fault? 1 A | haven't addressed the City of Ganbury city
2 A It's not ny role to assign any type of 2 council as a group in, gee, it's probably been 20, 25
3 responsibility to anyone in this situation. 3 years or so. So | would say not nothing with regard to
4 Q Ckay. 4 this issue.
5 A I"'msinmply saying this is what -- this is the 5 Q Not hi ng --
6 situation that's being faced right now, and there are 6 A Honestly, | don't renenber what | said back
7 sone severe consequences if it's not dealt with in a 7 then.
8 tinely fashion -- there are econom c consequences if 8 Q Ckay.
9 it's not dealt with in a tinmely fashion. 9 MR, BOOTH: | believe that's all ny
10 Q So simlarly, you're not saying it's ny 10 questions, but |et nme doubl e-check.
11 clients' fault -- and ny clients are the fol ks that own 11 Q (BY MR BOOTH) | believe you testified,
12 the RV park next door, or M. Allnon's clients, who are 12 Dr. Perryman, that Lake Granbury is inmportant to the
13 adj acent | andowners and concerned about the water 13 city's econonmic well-being. |Is that correct?
14 quality of Rucker's Creek and Rucker's Cove -- that it's 14 A It's certainly one of the major tourism
15 their fault that the City is at this stage of their 15 attractions, and there's a lot of housing devel opment
16 econonic probl ens because of |ack of capacity of 16 around there as well. Yes, sir.
17 wastewater treatnent plant? 17 Q So do you think it would inpair the city's
18 MR HILL: Your Honor, |'mgoing to object 18 econony if Lake Granbury was inpacted by algal growth
19 to the unduly repetitious nature of these |ines of 19 that caused various fish kills or people to get sick?
20 questions. Dr. Perryman has already testified that he 20 MR HILL: Your Honor, |'mgoing to
21 is not in a position to attribute blame to the extent 21 object. The question asked the w tness to speculate on
22 that's even relevant in this case for one answer or 22 a circunmstance that is not even in evidence in this
23 anot her. 23 case.
24 MR BOOTH:  Well, Dr. Perryman is kind of 24 MR BOOTH: Well, | don't think -- | think
25 changing the -- what he's saying a little bit enough to 25 it is in evidence, as far as that potential, but it's
459 461
1 make ne think that he's trying to help y'all prove sone 1 not specul ation for somebody to -- of Dr. Perryman's
2 Tier 2 antidegradation justification, M. HII. 2 expertise and what he's testified to about certain
3 JUDGE SHENOY: Well -- 3 things happening. This is like, well, if the wastewater
4 MR BOOTH: And so -- 4 plant's not built, this is all the problens that are
5 JUDGE SHENOY: M. Booth, I"'mgoing to 5 happening. So if Lake Granbury gets nessed up
6 sustain that objection. | think Dr. Perryman has been 6 environnmental |y, he certainly ought to be able to say
7 very clear about what he is and isn't an expert in and 7 that that might cause a probl em econom cally.
8 what exactly he's tal king about, which is the econonic 8 JUDGE SHENOY: M. Booth, it sounds |ike
9 and soci al devel opnent inpact. 9 you're asking a hypothetical. But Dr. Perrynan is
10 MR BOOTH. That's fine. Ckay. 10 saying the lake is a source of tourismand an
11 JUDGE SHENOY: Yeah. 11 attraction. And so, conversely, if something were to
12 MR BOOTH: It's inportant that y'all 12 happen to the | ake, can he hypothetically say whether
13 understand it. 13 that would be affected. And he can answer that
14 Q (BY MR BOOTH) And that's all I'mtrying to 14 question, so |'Il overrule the objection to that extent.
15 do, Dr. Perryman. 15 A Ckay. |'Il do ny best. | think I have this,
16 A Yes, sir. And, again, I'mnot -- it's not ny 16 what you're |ooking for.
17 role to assign liability to anyone. |'mjust describing 17 Again, | would agree that to some extent
18 the situation as it exists and what the economnic 18 it would be specul ative, because obviously that's going
19 consequences of that situation are if this permt is not 19 to depend on the scenario that happens and the inpacts
20 granted. That's the sumtotal of what | was trying to 20 that it has. |'ve done a lot of work around a | ot of
21 do in the witten testinony and today. 21 | akes that had sone issues and continue to attract a | ot
22 Q Ckay. Have you addressed the council about the 22 of tourism And, you know, again, | -- it's ny
23 needs to keep up with their resource limtations |ike 23 under st andi ng, having been at a | ot of these neetings
24 wastewater and water -- the city council in this 24 and | ooked at these things, that's a fairly renmote
25 instance, City of Ganbury? 25 possibility here. But if you --
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Q (BY MR BOOTH) Wit a minute. So you don't

think it's going to happen from an environnental

standpoint? That's beyond the scope of your testinony.

MR HILL: Your Honor, could the witness

be allowed to answer the question?

JUDGE SHENOY: Yes. M. Booth, let's let

Dr. Perryman finish.
A And |'mcertainly not trying to give any

environnmental opinions here at all. | do -- | nean, |

have worked for sone of the fol ks who prepared sone of

these things before. | know of their reputations and

their quality and that sort of thing, but I'mnot trying

to get into any of that.
My point is, | would need to know, you
know, a lot nore information to be able to specul ate

about that. It would actually take a study |ooking at
that, and we've done those types of studies before. And
sonetinmes you find that it has an inpact, and sonetines

you find that it don't -- that it doesn't, and that

primarily depends on the degree of the -- of the harm
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464
REDI RECT EXAM NATI ON

BY MR HILL:
Q Dr.
copy of 30 Texas Administrative Code Section 307.5,

Perryman, you should have in front of you a

which is one of the TCEQ rules that M. Booth was asking

you about a norment ago. Do you see that rule in front

of you?

A Yes. Yes. Pardon ne. Yes, | do.

Q Ckay. So he was asking you about Tier 2 review

and whether or not you were involved in a Tier 2
And |

anti degradati on revi ew. under stand your testinony

to mean that your review was to assess economnic and

soci al devel opment issues that are attributable to the
activities that would be authorized by the draft permt
inthis case. |Isn't that correct?
A That's precisely correct, sir.

Q Ckay.

yes,
And so you understand that the di scharge
of wastewater -- again, |'mnot asking you to speak as
a -- as any type of aquatic biologist or water nodeling

expert or engineer, but you do understand that the

21 the type of harm where it is, where it is in relation 21 discharge of wastewater is an activity that's subject to

22 to devel opnent. There's a whole |ot of issues you would 22 the TCEQ s regulatory action. |Is that correct?

23 have to consider and really analyze in detail to be able 23 A | am aware of that, yes, sir.

24 to answer that question. |'ve been in situations where 24 Q Ckay. And so | believe your testinony and your

25 it had an inpact, and |'ve been in situations where it 25 assessment in this case was framed around to the extent
463 465

1 did not. 1 that activity that was subject to regulatory action, the

2 Q (BY MR BOOTH) That's fair enough. Thank you 2 draft permt, to the extent that caused degradation,

3 for that answer. That was a good answer. And | 3 your assessnent was whether or not there were inportant

4 under st and. 4 or social economc or social devel opment issues that

5 MR BOOTH. Well, Dr. Perryman, it's a 5 woul d be inpacted by the issuance of that permt. |Is

6 pleasure to see you again. And thank you for your 6 that right?

7 testinony. 7 A That's correct. Yes, sir.

8 | pass the w tness. 8 Q Ckay. And | believe your ultinate

9 THE WTNESS: Thank you, M. Booth. M/ 9 conclusion -- and you certainly correct me here if |'ve

10 pl easure. 10 got this wong -- is that the issuance of the draft

11 JUDGE SHENOY: For Granbury Fresh? 11 permt that you've reviewed and that's the subject of

12 M. Allnpn or M. Bedecarre? 12 this case is, in your opinion, necessary for inportant

13 MR ALLMON:  Yeah, M. Bedecarre was goi ng 13 econonic or social developnent. |Is that right?

14 to handle him but he can address whether we have any 14 MR ALLMON:  Your Honor, |'mgoing to

15 questions or not. 15 object. This witness has adnmitted he's not an expert on

16 MR BEDECARRE: | don't think I have any 16 the TCEQ rul es, but he's being asked to apply standards

17 questions. 17 set forth in TCEQ Rule 307.5(b)(2). He is not an expert

18 JUDGE SHENOY: Ckay. Thank you. 18 to make that judgnent.

19 M. Hll, did you have redirect for 19 MR H LL: Your Honor, he's an economi st.

20 Dr. Perryman? 20 | don't know what expertise you would need to opine

21 MR HLL: | do have a little bit of 21 about econonmic or social devel opment issues if you're

22 redirect. | don't think much, but let's see howthis 22 not an economist, so --

23 goes. 23 JUDGE SHENOY: Ckay.

24 24 MR HLL: -- he's absolutely qualified to

25 25 answer the question.
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1 JUDGE SHENOY: The way | heard the 1 1"mrecalling.
2 question is whether -- if the permt is or isn't issued, 2 Q Any other states or -- before the EPA, have you
3 whether there will be economc or social inpact. And 3 done an antidegradation revi ew?
4 that's squarely within Dr. Perryman's expertise. 4 A Mbst of mine have been in the context of things
5 So maybe, M. Hill, just ask it again. 5 like pipelines or petrochem cal facilities or things
6 MR HILL: Sure. 6 like that.
7 JUDGE SHENOY: |f you can. 7 Q Uh- huh.
8 Q (BY MR HILL) Let me see if | can get this off 8 A And | believe nost of those go before other
9 clearly. 9 agencies, if |'mnot m staken.
10 Dr. Perryman, correct ne if |I'mwong 10 Q And you're not saying to the judge that the
11 here, but as | understand your ultinmate opinion here is 11 Conmi ssion has to grant this permt even though the City
12 that if the draft permit, which is the activity that's 12 rejected other alternatives that may have been a better
13 subject to regulatory action here in this application, 13 environnental fit but cost nore?
14 if the draft permit is issued, or rather not issued, 14 MR HLL: Your Honor, |'ve got to object
15 that it would create social or econonic devel opnent 15 to the question. M. -- Dr. Perryman, rather -- has
16 consequences for the city of Granbury and the area. |Is 16 stated his opinion in this case explicitly and with
17 that right? 17 great clarity.
18 A That's precisely ny conclusion. Yes, sir. 18 JUDGE SHENOY: |'Il sustain that
19 Q And then the corollary to that, if | understand 19 objection.
20 it right, is that the issuance of the draft permt in 20 MR BOOTH: COkay. No further questions.
21 your opinion is necessary for inportant social or 21 JUDGE SHENOY: Thank you.
22 econoni c devel opment purposes. |s that correct? 22 M. Bedecarre?
23 A Yes, sir, that is correct. 23 MR BEDECARRE: Sure. | guess I'll ask a
24 Q Al right. 24 few questions. | don't want to repeat the questions
25 MR HILL: Thank you, Dr. Perryman. 25 that have already been asked.

467 469
1 That's all the questions | have. 1
2 | pass the w tness. 2 RECRGCSS- EXAM NATI ON
3 JUDGE SHENOY: (kay. Going back to 3 BY MR BEDECARRE:
4 M. Tatu, do you have anything further? 4 Q So | want to ask you a question, M. Perryman.
5 MR TATU: Nothing further. Thank you. 5 And | know we've kind of been working around this, but
6 JUDGE SHENOY: (kay. M. Arthur? 6 in the narrowest sense, is your testinony conclusion
7 MR ARTHUR: No, Your Honor. 7 regarding whether a |egal standard has been net or not?
8 JUDGE SHENOY: Thank you. 8 Yes or no?
9 M. Boot h? 9 A Again, I'll -- the answer | can give you is |'m
10 RECRCSS- EXAM NATI ON 10 not an attorney. | don't pretend to be an expert on the
11 BY MR BOOTH 11 law. To the extent the |egal standard has to do with
12 Q Dr. Perrynman, have you ever done a Tier 2 12 social and economic inpairnent, | can clearly say that
13 anti degradation revi ew before the TCEQ? 13 there is significant econom c and social inpairnent if
14 A No, sir. That woul d be outside ny expertise to 14 this draft permit is not issued.
15 handl e any of the water quality aspects of that. 15 Q So do you know what the standard is that
16 Q Well, it's nore than just water quality, too. 16 you're -- that you're offering a conclusion on?
17 It's the -- is it necessary to grant this permt even 17 A Well, again, | don't purport to be an expert in
18 though there are negative environnental consequences? 18 the law itself. The naterials that | read indicated an
19 A Well, | don't -- | don't -- | don't necessarily 19 econonic and social inpairnment, and this would clearly
20 accept that premise that there is because that would be 20 be a very significant one involving hundreds of jobs and
21 contrary to what |'ve seen, but |I'mnot an expert in 21 mllions of dollars if this were to happen. And so
22 that. But | don't believe |'ve ever handled -- |'ve 22 1'm--
23 handl ed a nunber of regulatory issues where social and 23 Q G eat.
24 economi ¢ need, public interest, were a critical factor, 24 (Si mul t aneous di scussi on)
25 but | don't believe |'ve done one before the TCEQ t hat 25 A -- fromthat point as |'ve said fromthe
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1 outset. 1 Dr. Perryman. Appreciate your tinme and your testinony,
2 Q (BY MR BEDECARRE) That's great. So under the 2 and you're free to stay and observe the rest of our
3 legal standard, would you anal yze economic and soci al 3 discussions, or you can certainly carry on with other
4 devel opnent in the absence of a finding of degradation 4 things you need to do.
5 of water quality? 5 THE WTNESS: Thank you, Your Honor. |
6 A That sounds |ike, again, a |legal opinion that I 6 appreciate it very much.
7 would not be qualified to give. It's ny 7 JUDGE SHENOY: Let's go off the record.
8 understanding -- as a non-attorney, it's ny 8 (Di scussion off the record)
9 understandi ng that the | anguage suggests to ne that the 9 (Recess: 10:07 a.m to 10:33 a.m)
10 situation you have is, if there is some |evel of 10 JUDGE SHENOY: Ckay. Let's go back on the
11 degradation, that you need to consider whether the 11 record. It's just about 10:30, a little past, and we
12 failure to grant the permt would be -- would constitute 12 took a break so the parties could confer. And ny
13 significant econom ¢ and social inpairnent. 13 understanding is that there are sone notions that the
14 The conclusion | reached on that was, yes, 14 parties would like to -- Protestants would like to
15 it would. | did not reach any concl usions regarding 15 present, starting with M. Booth.
16 whether or not inpairnent actually occurs, and that 16 MR, BOOTH: Ckay. Your Honor, |'m going
17 would not be ny role to do that. 17 to share screen. And what you have nowis -- this is
18 Q Ckay. Okay. And does the standard that 18 the notice -- one of the notices that | could find. And
19 you're -- that | suppose you're saying you' re not 19 as you can see, there's no nmention that there has been
20 offering a conclusion on whether that standard is net. 20 a -- a Tier 2 antidegradation review will be |ooked at,
21 Does that standard use the term "economic inpairnent”? 21 because they said at this stage of the gane, they were
22 A I think it says econonic and soci al 22 saying no significant degradation. And then we turn
23 devel opnent, is ny recollection. |f you want to pull it 23 to --
24 up, we can look at it, but | think it tal ks about 24 JUDGE SHENOY: And |'m sorry.
25 econonic and soci al devel opnent. 25 MR BOOTH: Yes, nma'am

471 473
1 | don't have it nenorized, but if you want 1 JUDGE SHENOY: M. Booth, can we go back?
2 to look at it, we can. But, again, |'m addressing the 2 Is this part of the administrative record? Can you give
3 econonic side of it that says if you don't have the 3 us a page nunber so we know where we're --
4 capacity in the area in a timely manner that this draft 4 MR BOOTH  Yes, it is. Yes, it is. |It's
5 pernmit is, as far as | can tell, the only thing that 5 00002 -- or | guess 0722 down here.
6 would all ow to happen without significant delays, that 6 JUDGE SHENOY: O the administrative
7 you're going to have significant econonic and soci al 7 record. Ckay.
8 harns. 8 MR BOOTH:  Yeah.
9 Q Does the standard use the phrase "econom c and 9 JUDGE SHENOY: Thank you.
10 social harns"? Yes or no? 10 MR BOOTH: And then we have -- these are
11 MR HLL: Your Honor, I've got to object. 11 the antidegradation rules that the Conmmission has. |'m
12 This question -- these questions are unduly 12 going to scroll up to the top to see where we are.
13 repetition -- repetitious. He's had the rule in front 13 W' ve been tal king about these. This is 307.5.
14 of him He's testified about it. | don't understand 14 Ckay (d) here, to ne, says that if you're
15 why we need to keep asking himthe same question over 15 going to be taking a position that you're going to
16 and over again. 16 exceed -- well, basically make a statenment that there is
17 JUDGE SHENOY: And | think he's -- he has 17 degradation, you need to have that in the notice right
18 said what his recollection or understanding of it is, is 18 here. And then at that tinme then, you could introduce
19 that the word "devel opnent” is used. And if we do want 19 evidence and other issues. So there's a lot of evidence
20 to look at it and confirmwhat the exact wording is, we 20 that needs to be introduced if you're going to do this,
21 can do that, M. Bedecarre; but, otherwise, |I'm 21 and we get the opportunity to do that.
22 sustaining the objection. 22 And then |'mturning over here to the
23 MR BEDECARRE: (Ckay. No further 23 inpl ementation guidance, and that's 194 we tal ked about
24 questions. Thanks. 24 just a minute ago. And so the Conmi ssion has sone
25 JUDGE SHENOY: GCkay. Thank you so much, 25 specific things that they have to do if this is the way
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1it's going to be. And one of the things that they're 1 circunstances that are part of what |ead us to renew
2 saying that we have not been able -- an opportunity to 2 this. One of themis that we were not provided the
3 even address is whether reasonable alternatives to the 3 native files for the testinmony -- for the nodeling done
4 |owering of water quality are avail able or unavail abl e. 4 by M. Gsting until ten minutes till five o' clock on
5 So ny point is, | didn't realize that 5 Friday, March the 4th. So the end of the business day
6 that's where M. Hill was going. | had a suspicion that 6 prior to the conmencenent of the hearing is when we
7 that's why we tal ked about it. But at this stage of the 7 obtained or were provided the native files for his
8 gane, | think without the notice, we can't go forward in 8 nodel i ng.
9 this hearing. And about the best | could offer up is 9 We had some PDFs, but as you could tell
10 y'all to certify to the Conmi ssion this question on what 10 fromthe cross-exam nation of M. Osting, those PDFs are
11 you should do at this stage of the gane. 11 difficult to work with, and it's difficult to even tell
12 I will notice that | don't know whet her 12 which nodel which one is associated with. So we think
13 EPA needs to approve this before or after a pernmt is 13 that further supports the notion to strike.
14 granted, because they're saying "proposed,"” too, so 14 And we woul d al so note that M. GOsting, in
15 there m ght be another approval process. 15 his testinony, said that he had not even determ ned what
16 So | would nove that we continue the case 16 his inputs were until after February 4th for sone of the
17 or stop the case subject to being re-noticed and anot her 17 nodel runs. And February 4th was our deadline for
18 hearing, or continue the case and give new notice with 18 prefiled testinony.
19 these additional questions that need to be answered, 19 The question for rebuttal under the TCEQ
20 brought through the process, so we have an 20 rules is whether -- the TCEQ rules provide that a party
21 opportunity -- the Protestants have an opportunity to 21 may prevent rebuttal when another party presents
22 present evidence on -- lowering the water quality is 22 evidence that would not have been reasonably
23 necessary for inportant economc social devel opment and 23 anticipated, and that goes to the evidence that could
24 whether there are alternative to the |owering of water 24 have been anticipated, not the type of evidence but the
25 quality. 25 evi dence.

475 477
1 O | guess an alternative, y'all could 1 Now, it's not enough for us to have been
2 certify the question to the Commission and see what they 2 able to anticipate nodeling evidence fromthe Applicant;
3 say. And that's it for ne. 3 we anticipated they woul d present nodeling evidence.
4 JUDGE SHENOY: (kay. Thank you. 4 But the particular nature of the evidence presented
5 MR BOOTH: Do y'all have any questions? 5 given, you know, the inputs, the particular inputs, the
6 JUDGE SHENOY: Judge Starnes? 6 particular outputs used by M. Gsting was not sonething
7 MR BOOTH: Do y'all have any questions? 7 we coul d have anticipated. |t was not sonething he
8 MR ALLMON:  And per haps before questions, 8 anticipated as of February 4th. He didn't know what he
9 1'Il both join in the notion and add sonething just to 9 was going to use yet.
10 enphasi ze. 10 And certainly we could not have
11 So Granbury Fresh and Dr. Victoria Cal der 11 anticipated the issue which was identified when he
12 join in the nmotion and do note the notice was required 12 testified as to his changing of the depth without neking
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prior to the cooment period. So this goes to the

adequacy of that notice was at that stage for persons to

provi de conment on the social and econom c inpacts of

the discharge. But that's all we have to add.

JUDGE SHENOY: GCkay. M. Alnon, if you

woul d like to go ahead and nmeke your notion now.

MR ALLMON:  Yes. CQur notion, we are

renewi ng the notion to strike that testinmny and
exhibits of M. Osting previously identified. And in

the alternative, requesting | eave to provide rebuttal
testinony regarding that particular testinony by
M. Osting.

| think there are two changed
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a correspondi ng change in the particular values for the

reiteration rates. That is an issue that on

February 4th we could not have anticipated. And a

significant part of our rebuttal is to address that

issue that we identified in the cross-exanination of
him along with identifying that he had not devel oped

his inputs until after February 4th.

And for those reasons, we renew our

request to provide rebuttal testinmony, and if that

notion is denied, we are seeking to provide an offer of

proof of that rebuttal. The judges need not be present

for that offer. So those are our noti on.

JUDGE SHENOY: And, M.

requests --

Booth, you join in
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1 that notion? 1 their opportunity to depose himhad cl osed, not only
2 MR BOOTH. Yes, ma'am | do. And | would 2 after reviewing his prefiled testinony, but it wasn't
3 add that there were a nunber of nodel runs that we 3 until after he was done being cross-exam ned by the
4 weren't provided that we didn't know about until 4 Protestants that they understood what role he was going
5 M. Osting's testinony. 5 to play. That's difficult for me to accept. His role
6 JUDGE SHENOY: Ckay. | will ask -- I'm 6 here has been no secret.
7 going to let M. Hill go last in his response. So I'll 7 The requirenent or the issue of the notice
8 ask M. Arthur or Ms. Pesonen, on behalf of OPIC. Do 8 speaks to not if degradation is not anticipated; the
9 you have any response or comments that you would like to 9 public notice disclosure is required when degradation is
10 nake? 10 anticipated. At no point in this application process
11 MR ARTHUR  Your Honor, OPIC takes no 11 has there ever been any anticipation, either by the TCEQ
12 position at this tine. 12 Staff or by the Applicant, that degradation -- that
13 JUDGE SHENOY: Ckay. M. Tatu or 13 degradation of water quality by nobre than a de minims
14 Ms. Isturiz? 14 extent was anticipated. And, in fact, we feel like
15 MR TATU. Thanks. We don't have a 15 we' ve denonstrated that it has not.
16 position on the notion for continuance. 16 What we have done is satisfied the
17 Wth respect to the notice issue, | have 17 requirenent of 307.5(b)(2) that says that if the
18 to be honest and say | haven't really had adequate tine 18 Commission is satisfied with a show ng that such
19 to look at it, so | can't take a position on it at this 19 degradation will occur, they can inpose an exception to
20 tine. Wiat | was referring to when we were off the 20 the no greater than de minims exception.
21 record in terms of the ED not offering any additional 21 The notice requirenent that M. Booth is
22 evidence is that none of my w tnesses have anything to 22 pointing to, and | guess that M. Allnmpn by extension is
23 add with regard to the Tier 2 analysis regarding the 23 pointing to, is triggered if and when an application
24 econonic or social developnent. They just don't have 24 cones across the Agency's desk and the Executive
25 that expertise. Thank you. 25 Director Staff, during the technical review, determ nes
479 481
1 JUDGE SHENOY: M. Hill? 1 that the draft permt, if it were issued, would, in
2 MR H LL: kay. Thank you, Judges. [|'lI 2 fact, degrade water quality by lower -- by nore than a
3 take these up in order. 3 de nminims extent. That's when the notice is required.
4 Let's start with the issue of disclosure. 4 1t's not required when it's anticipated or when it's not
5 These are the disclosures that we provided, the 5 anticipated that that event will occur.
6 Applicant provided, in accordance with Order No. 2 on 6 So this isn't a notice issue. This isn't
7 January 25 of 2022, which was our deadline for doing so. 7 a disclosure issue. This is a circunstance where |
8 And in that disclosure, we made clear what role 8 believe that the Protestants nay have had this
9 Dr. Perryman will play in this. 9 anticipated for quite sone tine and were just waiting
10 Let me catch a little bit nmore. |It's 10 for the opportunity of Dr. Perryman to get on the stand
11 clear we say that Dr. Perrynman doesn't have any opini ons 11 and get off the stand, and we get to this point in the
12 independent of the City's consultants and experts 12 case for themto spring this issue. And then that wll
13 regardi ng whether the treatnent di scharges proposed in 13 transfer -- or transition me into the notion with regard
14 the application will degrade water quality; but we do go 14 to Tim Osting.
15 on to say it's anticipated Dr. Perryman will provide 15 This is a rehash of the sane notion that
16 expert opinion testinony that even if they do cause 16 the Protestants made before. Wth regard to the native
17 degradation, the ability to treat and discharge as 17 files, after all of the effort that the Protestants
18 requested by the City and proposed by the TCEQ Executive 18 nade, through their notion to strike, because they
19 Director is necessary for inportant econonic and soci al 19 didn't have enough tine to review all the evidence, and
20 devel opnent . 20 they needed to scranble to go find sonebody to review
21 It is, I'Il say, difficult to accept the 21 all of M. Gsting's evidence, it was only brought to ny
22 argunent that the Protestants weren't put on notice 22 attention, on whatever date it was that they cited, that
23 about the role of Dr. Perryman on January 25 of 2022, 23 the link didn't work for themto be able to access those
24 which was our obligation to disclose his role in this 24 native files.
25 case. And to suggest that it wasn't until not only 25 By extension, that neans that was the
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first time they actually |ooked for the native files.

But with regard to whether or not that's true, the

second that | understood fromthemthat they were having

trouble, | tried to find out what was going on, and |

made that information avail able.

And so it's -- you know, it's sort of a

two- headed i ssue here. 1've nade that information

avail able as soon as it was brought to nmy attention that

they didn't have it. |It's the first tinme | knew that

they didn't have access to native files. In fact, it

was the first time | knew that they were even interested

in native files. | had been nmaking them avail able, even

though they weren't requested, throughout our production

throughout this case. But it also reflects to ne that,

again, they didn't even take the opportunity to | ook for
this information before they filed their first notion to

strike and their notion for continuance.

In ny opinion, this also was a pl anned
event. | think this is designed to cause nothing nore
than delay of this proceeding w thout justification.

The fact that they only learned fromM. Osting certain
facts that they believe that they |earned fromhimfor
the first time, they essentially deposed M. Osting
yesterday, which they had the opportunity to do well

before we filed our prefiled case, since January 25th to
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practice here is to depose the expert as close to the
deadline as filing of the prefiled testinmony to try to

cut off or mitigate against basically having wasted a

deposi tion and hearing deposition answers that, Ch, |

haven't formed ny opinion.

But we deposed M. Frossard the day before

his prefiled testinony was due, and that's the first

time we've gotten the information and really a clear

articulation of his concerns. And those were also, to

some extent, reflected in his prefiled testinony.

So what are we supposed to do when we get

that information? The Applicant -- or the Protestants,

rather -- had all the opportunity in the world to try to

depose Tim Gsting. They chose not to do it. W

exercised our ability to depose their expert w tnesses,
and we are not supposed to use the information that we
| earned fromthe deposition?

And we |earned from M. Machin just two
days before in ny deposition fromhim-- | think it was

two days before. It wasn't much nore, if that was the

case -- of his unequivocal statement that he only nade

one change to his QUAL-TX nodel, which was to the

baronetric pressure. First time we've heard that.

And, of course, when we went to go

truth-test that, we determined that that wasn't, in
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February 18th.

This is the same argument that we made in
response to their first notion to strike because it's

still applicable. 1It's still cogent. They had all the

opportunity in the world.

Now, what's magi cal about February 4? The

day before | deposed M. Frossard, and it was in that

deposition that M. Frossard essentially gave us a road

map to how he -- his concerns on this permt would be

satisfied. And he provided a road map -- for the first

time, by the way -- provided a road map for what issues

he woul d be | ooking at, what his concerns were.

Now, what are ny obligations -- as an

attorney representing ny client, what are -- what are

the expert witnesses' obligations to have this

information to just sit on it and say, Wll, there's

not hing we can do with this information?

We're also put in adifficult position,

because as is not unusual in contested case hearings

where you don't file expert reports, testifying experts

typically don't have their opinions forned until the day

they file their prefiled testinmbny. In fact,

M. Frossard had new opinions that he included in his
prefiled testinmony that 24 hours before he didn't have.
And so,

of course, the pattern and

1
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fact, the case, what are we supposed to do with

M. Machin's testinmony? And it showed up in his

prefiled testinmony as well. Are we supposed to just |et

that go when we find out that, in fact, he did nore than

he said that he did?
| nean, this idea is preposterous. |It's
as though the Protestants are objecting because they
didn't put on the case that they should have put on in
this contested case hearing. They knew about

Dr. Perryman. They knew about M. Osting. They knew

about M. Flores. Fully disclosed.

As soon as | understood they didn't have
information that they claimto have | ooked at before and
leading up to they filed the notion to strike with
y'all, as soon as | understand they were just now
getting around to | ook for that,

And,

and they didn't have

it, | got it to them of course, this is the first

time that we've heard fromany of themthat that put
themin a -- some adverse or di sadvantaged position.

So ny response to both: This is an effort
to create undue delay. This is not an effort to avoid
delay if possible so that justice can prevail. This
is -- this is a no-questions-asked effort to cause undue
delay in this application process.

Every requirement was satisfied. Every
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486 488
1 obligation on the Applicant's part was satisfied. And 1 performthe evaluation. And as soon as our expert
2 it's not our obligation to make sure that the 2 identified for that for us, we notified himthat those
3 Protestants put a case together that they want to put in 3 had not been provided.
4 response to ours. That's not our obligation, nor shoul d 4 But there was a duty outside of
5it be. 5 depositions to provide those native files to us as
6 And so as far as the City of Granbury is 6 soon -- you know, to provide those native files in
7 concerned, the Applicant obviously opposes both notions, 7 response to disclosures. The Protestants in the matter
8 and we believe that they should be denied, both. 8 shoul d not have to take a deposition of an expert nerely
9 JUDGE SHENOY: Ckay. Thank you, M. Hill. 9 to obtain material that an applicant has a
10 I will let M. Booth and M. Allnon, if 10 responsibility to provide through disclosures.
11 you want to make very brief responses, to do so. 11 The Applicant's position is inmposing a
12 MR BOOTH: | also would note that the 12 duty on every Protestant in every contested case to take
13 order that the Commi ssion entered woul dn't have al | oned 13 the deposition of every expert that an applicant could
14 for this type of testinobny. It allows for questioning 14 offer. The Applicants have the burden of proof, and
15 whether the ED s antidegradation review was accurate but 15 that is not a burden that is proper for the Conmi ssion
16 not whether there's additional Tier 2 factors that we 16 to place upon the Protestants.
17 woul d have to go into. 17 And so -- and we are -- and we're not
18 This is a totally different case. It's 18 saying the Applicant cannot develop testinony that is
19 not a discovery issue; it's a jurisdictional issue. And 19 responsive to the Protestants' case. Wiat we are saying
20 | think when M. Tatu goes back and checks, he'll have 20 is that under the TCEQ rules, when that evidence
21 to agree that we need to re-notice or do something, but 21 contains evidence that could not have been reasonably
22 we can't go forward with this type of case if we're 22 anticipated, that the TCEQ rules create the opportunity
23 going to use M. Perryman's evidence to show that 23 through other parties to present rebuttal to that.
24 there's justification for the lowering of water quality 24 W are not saying he could not have
25 standards. And that's all | have to say, Your Honor. 25 presented responsive testinony. Qurs just goes to the
487 489
1 JUDGE SHENOY: Thank you. 1 consequences of that decision. And we note the striking
2 M. Al non? 2 of M. Csting's testinony would renove the need for
3 MR ALLMON:  Your Honor, quickly I'I1 3 rebuttal testinony here.
4 note, this is not an effort to add undue delay; this is 4 So with that, that's -- those are our
5 an issue of making sure we abide by the TCEQ rul es and 5 argunents. Thank you for your tine.
6 by the requirements of due process. 6 JUDGE SHENOY: Thank you, M. Allnon.
7 As for notice, M. HIl cites to the 7 And | will say, since -- M. Tatu and
8 disclosure related to M. Perryman. That's not the 8 M. Arthur, since you have not spoken on this, |'Il just
9 issue here. The issue here is the TCEQ rul e requirenent 9 ask if at this point you've changed your mind, and you
10 notice to the public before the comment period that the 10 have anything you want to add?
11 Agency is going to be evaluating whether it has a 11 MR TATU. | have nothing further. Thank
12 significant inpact -- is necessary for significant 12 you.
13 econonic and soci al devel opnent. That notice was not 13 JUDGE SHENOY: Ckay.
14 provi ded. 14 MR ARTHUR: No, Your Honor.
15 It's the ability of the public to 15 JUDGE SHENOY: (kay. Thank you.
16 participate in that analysis that's required by the 16 Let's take a ten-minute recess. |It's
17 rules, and the disclosure of M. Perryman does not 17 alnost eleven o'clock. Let's cone back at ten after
18 address that absence in this case. 18 11:00. Same thing, if you want to di sconnect and
19 Now, as to M. Osting and the issues 19 reconnect, you can; otherw se, we're just going to put
20 around that, there's sone disagreenent on the facts 20 ourselves on nmute and stop the video. It'll continue to
21 here. We, in fact, were not provided the native files 21 be livestreamed on YouTube, but we'll see you in about
22 prior to March the 4th. That was not in the materials 22 ten mnutes. And we're off the record.
23 that had been available in the link. W had | ooked. W 23 (Recess: 10:58 a.m to 11:11 a.m)
24 had identified PDFs. Qur expert had only made us aware 24 JUDGE SHENOY: Let's go back on the
25 on March the 3rd that the PDFs did not allow himto 25 record. Judge Starnes and | took a recess so that we

KENNEDY REPORTI NG SERVI CE,
or der @ennedyr eporti ng. com

512.474. 2233

I NC.



16

490 492
1 coul d discuss the notions and responses that have been 1 JUDGE SHENOY: Al right. |In that case, |
2 presented just prior to the recess. And we are going to 2 thank you all very much for being prepared, for
3 deny both notions. 3 participating, and giving us a lot to | ook at and think
4 As to the notice, | will note that the 4 about .
5 interimorder referred questions, specifically Issue M 5 Let me ask now There -- well, |'mgoing
6 as in Mary, being whether Applicant substantially 6 to turn it over to the court reporter for purposes of
7 conplied with applicable public notice requirements. So 7 the offer of proof, and if anyone wants to remmin, you
8 that is, in fact, a question that we are directed to 8 can. If you'd like to disconnect, you're welconme to go
9 answer by the Conmission and that the parties will have 9 ahead and do that.
10 an opportunity to brief further, to the extent that they 10 MR H LL: Thank you, Judges.
11 want to. So we're denying the notion on the notice 11 (Proceedi ngs concluded at 11:15 a.m)
12 issue. 12 (The followi ng pages, 493 through 499, are
13 And as to the question of whether 13 Protestants' O fer of Proof.)
14 M. Osting's testinmony or nodeling could have been 14
15 reasonably anticipated, we have not heard anything that 15
16 woul d cause us to change the ruling that we nmade at the 16
17 prehearing conference regarding the -- substantially the 17
18 simlar notion made by the Protestants. So we're al so 18
19 denying that notion. 19
20 | understand that Protestants may want to 20
21 make an offer of proof, so what we will do is once we 21
22 are adjourned here, or for purposes of the hearing in 22
23 general, | will stop the YouTube stream and | wll put 23
24 Protestants in a breakout roomw th the court reporter 24
25 so that you can make the offer of proof. And when 25
491 500

1 you're done, one of you -- | nean, the court reporter or 1 CERTI FI CATE
2 whoever wants to, can come back into the main neeting 2 STATE OF TEXAS )
3 roomand let me know that you're done. So | wll keep 3 CONTY OF WLLIAVBON )

4 I, Lorrie A Schnoor, Certified Shorthand
4 it open for that purpose, but you'll be in a breakout 5 Reporter in and for the State of Texas, Registered
5 room 6 Diplomate Reporter and Certified Realtime Reporter, do
6 MR ALLMON:  Your Honor -- 7 hereby certify that the above-nentioned matter occurred
7 JUDGE SHENOY: And reiterate -- 8 as hereinbefore set out.
8 MR ALLMON  -- | would note this remains 9 | FURTHER CERTI FY THAT the proceedi ngs of such

10 were reported by me or under ny supervision, |ater
9 a public proceeding during our offer of proof, so we 11 reduced to typewitten formunder ny supervision and
10 woul d ask that the YouTube stream not be discontinued 12 control, and that the foregoing pages are a full, true,
11 prior to our offer of proof. 13 and correct transcription of the original notes.
12 JUDGE SHENOY: ©h. That -- well, that's 14 I'N WTNESS WHERECF, | have hereunto set ny hand
13 fine as well. Since | don't know that the breakout room 15 and seal this 10th da.y of March, _2022_}
14 will work, then | will just remainin the -- we'll just 13 :E"i::.l:'l" :,.."r. .':L_'D"?,-I'I'r.-"'.-ﬁ;:-"
15 stay in the main room And, obviously, if anyone el se LORRIE A. SCHNOOR, RDR, CRR
16 wants to be present for the offer of proof, you can 18 Certified Shorthand Reporter
17 remain while that's being done. And | won't turn off CSR No. 4642 - Expires 1/31/24
18 the YouTube stream then. 19 ) _ .

Firm Regi stration No. 276

19 But to reiterate the changes to the 20 Kennedy Reporting Service, |nc.
20 deadlines fromwhat was tentatively proposed in O der 100 E. Whitestone Boul evard
21 No. 2, we are going to have initial briefs due on 21 Suite 148
22 April 7th and response briefs due on April 18th. Cedar Park, Texas 78613
23 Are there any questions or any other 22 512. 474. 2233
24 housekeeping matters that we need to address? zj
25 (No response) 25
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